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infancy to the plenitude and power of a mighty nation, this 
place had been filled by two men, each of whom proved of the 
highest ability and of exceptional fitness and worth. 

From January, 1801, when Marshall succeeded Oliver Ells- 
worth as Chief-Justice, to December, 1864, when Salmon P. 
Chase — the great financial minister during the rebellion, whose 
services are, 1 think, hardly yet appreciated — was sworn into 
office, there had been but one instance of the induction of a 
Chief-Justice of the United States. During all that long period, 
embracing the life and activity of three generations, and em- 
bracing, indeed, almost the whole development of this nation, 
men had come and had gone, had filled great parts on the stage 
of life, and taken a leading share in the growth and progress 
of the people; but year after year, and administration after 
administration, the chief functionary upon this high tribunal 
had remained unchanged except in the single instance when John 
Marshall was succeeded as Chief- Justice by Roger Brooke Taney. 

For the first thirty-five years of the century Marshall had 
continued to be the most conspicuous figure in the judiciary of 
the country, and the leading mind in the determination of those 
constitutional questions which so largely divided parties and agi- 
tated the judgments of men; and for thirty years after Marshall, 
his successor equally arrested the attention of lawyers and of 
citizens all over the land, and contributed to maintain the 
reverence and admiration which have centred on this court. 

Both had been prominent and leading public men before they 
became judges; both as judges established the highest reputa- 
tion for impartiality, worth, and ability. Both exercised over 
their court a controlling influence, and left their mark upon the 
law and jurisprudence of the day. Both, too, were men of the 
highest personal integrity, and, beyond that, had about them a 
certain simplicity of life and manner which savored of the Revo- 
lutionary time. 

We all recall the anecdote of Chief-Justice Marshall, when 
upon circuit, driving up one evening to a Virginia tavern in his 
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splashed and broken sulky, and sitting unknown and unnoticed, 
listening meekly to a discussion that went on around the tavern 
fire, until some casual question drew him into conversation, 
when he electrified every one by his learning and genius and 
eloquence. So Mr. Taney, notwithstanding his great oflSce, 
lived the plainest of lives. None of us who remember him, but 
will recall the singular gentleness and dignity with which he 
presided, nor the peculiar consideration he showed to young 
men. No youthful or inexperienced counsel who appeared be- 
fore that court, but was received by Chief-Justice Taney with an 
attention and consideration alike gratifying and encouraging. 
During his argument the Chief-Justice always maintained his 
attitude of respectful and continued attention, and was never 
wanting in any thing proper to sustain and encourage the 
speaker. 

THE CHANGES IN OUR COUNTRY. 

It may not be unprofitable here, to recall how entirely the 
growth and development of this nation had been within the 
period in which these two men presided over the Supreme 
Court, nor how vast were the changes in the country within 
their time. 

When John Marshall became Chief-Justice, in 1801, the 
thirteen states which formed this government were still poor 
and sparse communities stretched along the Atlantic seaboard, 
having behind them a wilderness without limit, and in large 
part unknown. 

The energy of George Rogers Clarke had indeed secured for 
these states the territory between the Alleghenies and the 
Mississippi. But Robert R. Livingston had not yet acquired 
for us the country beyond the Mississippi; nor had he and 
Fulton then perfected the application of steam to navigation. 

The people of these feeble states spoke the same language, 
and had the same general character and government; but 
their origin had been different, their habits dissimilar, their 
views unlike. Communication between them was rare and dif- 
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ficolt; trade paltry and infrequent. Then a few roads were 
opened near the coast along which great wains toiled slowly 
with goods, while on the more inland ways traflBc was carried 
on by the pack horse and the snmpter mule. Men drifted slowly 
down the rivers on rafts, or worked the batteau up against the 
current by the aid of the sail or the setting pole, and thus 
carried on the inland navigation now grown to millions of tons 
a year. Then a pound of tea or a silken kerchief was an un- 
usual luxury, and a bright ribbon was a handsome present. 
Even Jefiferson, when Secretary of State, and called in haste to 
meet with the Cabinet, was twenty-eight days of diligent 
travel from his home at Monticello to New York City. And now 
we can leave New York at night and reach Monticello com- 
fortably the next morning. 

It was for states thus weak and separate and poor ; for people 
thus distinct and frugal and thoughtful; with occupations and 
habits and temptations wholly unlike those of our generation, 
that our fathers had established government. And if in estab- 
lishing it they apprehended evils that never arose, and failed 
to provide for those which do now exist, it was because the 
subsisting evils have come in with a growth of riches and 
consolidation wholly unprecedented, and mainly resulting from 
inventions and methods of communication then unsuspected. So 
that the present wealth and centralization of the country could 
not then have been foreseen, nor provision made against the 
particular evils which attend it. 

But before Taney died how entirely had all this been changed ! 
The settlement which in Marshall's time lay wholly upon the 
Atlantic slope, had crossed the mountains and passed the rivers, 
and, hand in hand with civilization and education, had reached 
to the remotest parts. The feeble states which our fathers 
united had marched with rapid pace into the front rank of the 
nations of the world. Already there were great cities upon 
either coast. Already the means of instant communication and 
rapid inter-transport reached every part of the land. Forty 
millions of rich, powerful, and diligent people held the whole 
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continent from sea to sea ; carrying on from the eastern shore 
a vast commerce with Europe, from the western shore a great 
traflSc with Asia. With the most productive and most varied 
of soils ; with a mineral wealth, whether of coal or iron, copper 
or lead, gold or silver, or oils, such as had nowhere else been 
discovered; with capital suflScient for every undertaking and 
an industry equal to the capital; with a traffic which gathered 
its riches in all lands and seas; with factories which sounded in 
every valley, and mills that turned with every stream ; with a 
production that fed and clothed not only our own people, but 
which went far toward providing for the needs of the old world ; 
these states already enjoyed a material prosperity such as the 
world had not before seen. 

]Sfor was the material prosperity of the people alone developed, 
for the time that was to prove their moral qualities came at last — 
came suddenly, too, and like a thief in the night. For without 
apprehension, without general or heeded warning, in the midst 
of a prosperity without precedent, and of a peace that seemed 
unending, this people were precipitated at once into a mighty 
war. 

Called hastily to arms, they raised spontaneously great 
armies, vaster than had ever been collected before in modern 
times; provided them with every implement of destruction; sup- 
ported, fed, armed, and equipped them ; and although engaged 
in the bitterness of civil war, won for both their factions the ad- 
miration of the world by the force and courage and devotion 
with which they maintained their struggle. 

Ere Taney's death the end had substantially come. Already 
the leaves were swelling in their buds in the southern woods that 
were to cast their shadows uf>on a restored and united lar.d, 
whose people, having asj^erted their nationality, would then once 
more move forward to a prosperity tliat had no equal ar,d a 
wealth which increased without parallel. 80 tliat to-day the 
European statesman looking acrogs the »ea to thi^ great nation^ 
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can see in its future no check; in its growth in power and riches 
no precedent. 

During all these prodigious changes Marshall and Taney re- 
mained successively at the head of the judicial department of 
government; venerated for their ability, their worth, and their 
services, until the very ofl5ce they held was thus exalted to a 
dignity and character unequalled in the republic. 

ta^ey's youth. 
Roger Brooke Taney was descended from English Roman 
Catholic ancestors, who came early to Maryland. He was born 
on the 17th of March, 1777, upon his father's plantation, on the 
Pawtuxet river. He entered Dickinson College at an early age, 
and graduated there with honor. The following winter he 
stayed at home. His father kept fox hounds, and it was the 
custom of the neighborhood for gentlemen to meet and hunt 
together. The hunting began at early dawn and continued 
with vigorous riding over a rough country until night; and 
this went on day after day, with evenings spent in gay conver- 
sation, until the next week, when the hunt was established at 
some other house. 

SUGGESTIONS TO LAW STUDENTS. 

In the spring he began to read law in the office of Judge Chase, 
in Annapolis. There he studied twelve hours in the twenty- 
four, a thing I have known young gentlemen do in these days; 
but he afterwards declared that it would have been better if he 
had read only four or five hours a day, and had passed his other 
time in thinking over what he had read, and in going occasionally 
into society. He thought, also, that it would have been better 
to have read in the office of a practising lawyer. Judge Chase 
did not think well of moot courts, considering that the discus- 
sion of law questions by students induced them to speak upon 
what they understood imperfectly, and tended to loose argu- 
ments, and to asserting principles without proper qualification; 
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and advised his students rather to attend the courts and take 
notes of the argument of leading counsel. This Taney did, but 
subsequent examination satisfied him these notes were clefective, 
which led him to believe that no one was fitted to be a reporter 
unless he was an accomplished lawyer; a conclusion with which, 
in these days of infinite books, I think we shall all be disposed 
to agree. 

At the end of three years of close application, and in the 
spring of 1799, he was admitt.ed to the Bar of Maryland. 
That same autumn he was elected to the House of Delegates, 
but was defeated the next year, and then removed to Frederick 
City and commenced practice. 

HIS AUTOBIOGRAPHY. 

Long after, when a man of advanced age, he began a biog- 
raphy of himself. His account of the times in which he lived 
and the men he knew would have been of great interest and 
value, but, unfortunately, it comes down only to the period 
when he began practice, where it was most important to have 
been begun. This is too often the case with such biographies. 
Once, after hearing from the present President of the United 
States certain matters connected with the secret history of the 
war, I asked him if he had kept a journal, to which he answered, 
*' Yes, I kept one with great care until just about the time when 
I ought to have begun it, and then I became too busy to con- 
tinue it." 

PINCKNEY. 

But it so happened that when Mr. Taney came to the bar, 
there were two great lawyers in practice of whom he has left his 
opinion. One was Mr. Luther Martin, then far past his prime 
and much broken ; the other was Mr. William Pinckney, whom 
he, as well as Marshall, regarded as the first of advocates. 

Mr. Sumner told me that when a young man he dined with 
the judges of the Supreme Court, who were then still in 
the habit of dining together; and that during the dinner Chief- 
Justice Marshall said that Pinckney was far away the greatest 
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advocate he had ever heard, and "stood in a niche by himself;" 
an estimate which, as it came after i£r. Webster's great argu- 
ments in the Dartmouth College, Rhode Island, and other cases, 
greatly surprised Mr. Sumner. 

" I have heard," wrote Taney, ** almost all the great advo- 
cates of the United States, both of the past and present genera- 
tion, but I have seen none equal to Pinckney. He was a 
profound lawyer in every department of the science, as well as 
a powerful and eloquent debater. He always saw the strongest 
point in his case, and he always put forth his whole strength 
to support it, and enforced it by analogies from other branches 
of the law. He never withdi'ew the attention of the court 
from this point by associating with it more questionable propo- 
sitions obviously untenable. He seemed to regard such argu- 
ments as evidence of a want of legal knowledge in the speaker. 
There was, however, one defect in his mode of speaking. His 
voice and manner of intonation did not appear to be natural, 
but artificial and studied. There were at intervals sudden and 
loud outbreaks of vehemence, with impassioned gesticulation, 
which neither the subject-matter nor the language actually 
spoken seemed to call for or justify. This want of naturalness 
in tone and manner was unpleasant to those who heard him for 
the first time, and impaired the effect of his oratory until you 
became accustomed to it, and forgot it in attending to the ar- 
gument. But a man who, at the age of fifty, spoke in amber- 
colored doeskin gloves could hardly be expected to have a 
taste for simple and natural elocution. His manner was 
dressed up — overdressed — like his person." But Taney added 
that Pinckney *s speeches must have been much admired or his 
style would not have been imitated ; for it affected the courts, 
and even Marshall's opinions in the cases Pinckney had argued 
*' were more ornate and embellished than at other seasons." 

Other contemporaries confirm this estimate of Pinckney. 
Rufus King spoke of him "as having enlarged his admiration 
of the capacity of the human mind." And John Randolph 
styled him the boast of Maryland and the pride of the United 
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States, who filled the first place in the public estimation in the 
first profession; and yet nothing is preserved of him worthy of 
such high praise. Vetba dicta pereunt — Idtera scripta manet. 

TANEY AT FREDERICK CITY. 

Taney remained at Frederick for twenty-two years in the 
practice of the law. His health was always delicate. He speaks 
of it as being infirm from his earliest recollection. His feelings 
were vehement and his temper passionate. On the other hand, 
he possessed the highest integrity, simplicity, and purity of 
character, and was governed by an absolute sense of justice. 
Beyond this, he was a man of entire self-control, of grand 
courage to do right, of large industry, of extraordinary powers 
of analysis, and of clearness and vigor of mind. He presented 
his cases with fairness, disdaining to take advantage of trick 
or deceit, shrunk from no duty that an advocate owes to clients 
because of public opinion or surrounding circumstances, gave 
to everything thorough preparation, and being learned in all 
the science of pleading and niceties of practice, devoted all his 
acquirements to the duty in hand. Naturally such a man 
achieved success ; not rapidly, indeed, but gradually and 
steadily. And so year after year his practice increased, his 
reputation spread, and his standing became assured. 

He began life as a Federalist, but dissatisfied with the con- 
duct of the Eastern Federalists in the war of 1812, left that 
party, but held no political oflSce until, in 1816, he was elected 
to the Senate of Maryland. 

TANEY IN BALTIMORE. 

In 1823 he removed to Baltimore, and at once took rank 
there as one of the leading advocates of a bar always distin- 
guished for its learning and brilliancy and power. We find 
Judge Story writing — "hitherto we have had very little of 
that inspiring eloquence which makes the labor of the law 
light. But a case is just coming on which bids fair to engage 
us all in the best manner. Webster, Wirt, Taney — a man of 
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talent whom you have probably not heard of — and Eramett, are 
the combatants." And somewhat later Mr. Wirt declared that 
there was nothing that he dreaded to encounter at .the bar so 
much as Taney's '' apostolic simplicity/' and on another occa- 
sion spoke of him as a man of " moonlight mind — the moon- 
light of the Arctics, with all the light of day without its glare." 
The reports of the state of Maryland, at this period, attest 
the extent and importance of his practice and the eminent 
position he held ; and in 1827, by the general voice of the bar, 
he was appointed by an administration opposed to him in poli- 
tics, attorney-general of that state. 

MADE ATTORNEY-GENERAL. 

But his calm and exclusive professional life was soon to be 
disturbed for an active and exciting political career. 

After General Jackson became President, the diflSculties about 
Mrs. Eaton rendered it necessary that he should have a new 
cabinet. Mr. Taney was selected for Attorney-General, but he 
had not been long in office when he became involved in the con- 
troversy with the Bank of the United States. 

JACKSON AND THE BANK OF. THE UNITED STATES. 

The bank had applied for a renewal of its charter ; Congress 
had passed a bill for such renewal ; General Jackson, with the 
advice of Mr. Taney, vetoed it. This brought on the great 
contest between the bank and the President, which entered into 
the presidential election of 18S2. The election resulted in the 
success of General Jackson, and he subsequently determined 
to remove the moneys of the United States deposited in the 
bank. 

SECRETARY OP THE TREASURY. 

The charter of the bank gave that power in terms to the 
Secretary of the Treasury. The then secretary, Mr. Duane, 
refused to make the removal. General Jackson then dismissed 
Mr. Duane and appointed Mr. Taney in his stead, who there- 
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upon removed the government moneys from the bank and 
lodged them in the state bunks. The bank met this removal 
of the government deposits by a general contraction of its 
loans theretofore greatly expanded, and this, in turn, brought 
on widespread bankruptcy and ruin, for which, the country, by a 
long course of speculation, had been preparing. AH this occa- 
sioned the most intense bitterness between General Jackson 
and the opposition which sided with the bank, and for this 
Mr. Taney came in for fullest share. The removal of the de- 
posits was charged to have been the price of his nomination to 
the Treasury. We know, now, that this charge was without 
foundation, and that when Attorney-General he had urged that 
the government deposits were not safe in the Bank of the United 
States, and that such power and control of public moneys by 
any corporation were dangerous to liberty. 

Mr. Taney had been nominated for Secretary of the Treasury 
in the recess of Congress. When it convened he made a report 
of his action. The Senate condemned his report and called 
upon him for a report of the finances of the country, which he 
sent in. But the Senate, after high debate, declared his report 
unsatisfactory, and passed a resolution censuring the President 
for removing the deposits. This was the famous resolution 
that was subsequently expunged. The Senate also rejected 
Mr. Taney s nomination for the Treasury, the first instance in 
which the nomination of a cabinet minister was rejected. The 
following day he resigned and returned to his practice amid 
the plaudits of his friends, who, in the language of Mr. Van 
Buren, declared him "to have left the office with imperishable 
claims upon the favor and confidence of his countrymen." 

In accepting the place of Secretary of the Treasury, Mr. 
Taney had expected the hostility which followed. He said 
himself, '' I should have been blind to history if I had not ex- 
pected it. No man who has at any period of the world stood 
forth to maintain the liberties of the people against a moneyed 
aristocracy, grasping at power, has ever met a difierent fate." 
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NOMINATED FOR THE SUPREME COURT. 

Toward the close of that year, Judge Duval haviug resigned, 
the President nominated Mr. Taney for the vacancy on the 
bench of the Supreme Court. The Senate refused to confirm 
him, although Chief Justice Marshall himself favored his con- 
firmation. 

MADE CHIEF-JUSTICE OF THE UNITED STATES. 

Some months after, Marshall having died, the President nomi- 
nated Taney to be Chief-Justice in his stead. In the meantime 
changes had occurred in the Senate; and though his confirma- 
tion was bitterly opposed by Mr. Clay and the other friends of 
the bank, he was in due course confirmed. Years after Mr. 
Clay made the amende, and declared Taney " to be the fitting 
successor to Marshall." 

In the March following, as Chief-Justice, he administered the 
oath of oflSce to Mr. Van Buren when inaugurated President. 
One can imagine the flavor with which General Jackson, after 
witnessing that ceremony, exclaimed : " Yes ; and there is my 
defeated minister to England sworn in as President of the United 
Slates by my defeated judge of the Supreme Court." 

Taney was nearly sixty years old when he became Chief- 
Justice. His health continued infirm. But in respect of his 
mental powers there was at no time any failure or infirmity 
whatever. His memory, his clearness of apprehension, and 
power of reasoning remained vigorous to the very end of his 
days. 

MARSHALL AND CONSTITUTIONAL LAW. 

Chief-Justice Marshall was most eminent as a constitutional 
lawyer. Under our dual and limited system of government, 
questions as to whether government possessed a particular 
power at all, and if so, to which of our dual governments the 
authority belonged, were a necessity. About such questions 
there had been discussion from the beginning; not only in 
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the courts and halls of legislation, but in the press and on the 
stump ; discussions that were continued in every country store 
and about every bar room fire until the whole people had been 
educated in the dual nature of the government, and as to 
which of the governments — ^whether state or federal — a particu- 
lar power belonged. 

Marshall's views generally favored the national authority. 
You called our attention, sir, to the uniform concurrence which 
had followed his decisions. But it should be remembered that 
his views have been supported by the physical changes in the 
country, and that in the long run it is physical causes which 
control governments. This country is now as different as possi- 
ble from that for which our fathers feared disintegration. Had 
they foreseen the modern means of communication they would 
have had no such apprehension. For no sooner had the steam- 
boat begun its journeys up the great rivers of the interior, than 
it drew together, within days of each other, people before sepa- 
rated by weeks, and with this, wealth and population increased; 
and by these in turn new means of intercommunication were 
established. Roads were opened, turnpikes built, canals dug, 
post routes extended, newspapers distributed ; day by day the 
people grew richer ; the wilderness was step by step occupied 
and overcome; trade and intercourse between different parts 
multiplied, and a better understanding and greater homogeneous- 
ness among the people of the different states followed; until in 
time the railway was invented, drawing together within hours 
the people whom the steamboat had only brought within days 
of each other; and then, last and most centralizing of all, the 
telegraph was introduced, putting all parts of the land into 
instant communication with each other. 

And so the views which favored centralization, having been 
in accord with the existing changes and conditions of the 
country, have prevailed. Year after year there has been an 
actual physical consolidation going on. Reason how we may 
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as to what the fathers intended, the fact remains that this is a 
nation — a nation if you please, because the fathers intended 
that it should be so, but a nation whether they intended it 
should be so or not. Because occupied by one homogeneous 
people, speaking one language, holding one general faith, 
having common occupations, interests, and hopes; because the 
country itself is knit together by its natural formation — by 
great rivers and lakes — and by every artificial means of inter- 
communication, and by utmost inter-state traflSc and interests; 
and because cemented by the bloo^ and memories of a great 
war. Such a country is a nation by the higher law of natural 
causes, and while these continue its unity must continue. 

But Marshall's opinions were far from obtaining immediately 
after his death. The legality and utility of the Bank of the 
United States, which he sustained, the people rejected and con- 
demned. The right of the states to make regulations as to 
passengers from foreign ports; to incorporate banks to do 
business in behalf of the state ; to grant franchises, such as 
bridges, ferries, and the like, notwithstanding previous grants, 
unless the first charter was exclusive in terms ; and the right 
of the state corporations by comity to make contracts and carry 
on business in the other states, were all questions upon which 
the Supreme Court sustained the views of Judge Taney, and is 
understood to have done so against the views of Marshall. In- 
deed, years after Taney became Chief-Justice, Judge Story 
wrote that he was convinced that the doctrines and opinions of 
the old court were losing ground, especially on great constitu- 
tional questions, and that new men and new opinions had 
succeeded. 

But the present physical consolidation of the country had 
not then taken place; the railways were but just begun; the 
telegraph had not been introduced at all, so that the natural 
and necessary effect of their powers of centralization were not 
yet felt. Subsequently they were felt, and doctrines of centrali- 
zation and national authority prevailed with them. 
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THE CHANGES IN OUR GOVERNMENT. 

I do not think it likely that constitutional questions will 
hereafter often come before the Supreme Court. Indeed, if the 
second legal tender decision is to stand, — which in eflFect held 
that Congress, under the grant of the auxiliary powers, might 
adopt any means it deemed expedient to carry into effect any 
of the delegated powers, whether such means were adapted to 
the exercise of that power or not,* — the nature of this govern- 
ment may be said to be changed. There will then really be no 
limitation upon the powers of Congress, except such direct re- 
straints as are expressed in the Constitution. Perhaps it would 
be better if this could be distinctly understood ; not that our 
government has too many limitations, but, on the contrary, that 
we might thus come by more efficient ones. It is, indeed, the 
limitation of power which is the special advantage of our 
system of government, so that while the people retain supreme 
power they are subject to certain restraints in exercising it. 
The purpose of the fathers was to secure government by the 
people, but not by their first impulse. The very object of 
written constitutions, and of dividing government into different 
bodies and departments, was to secure the deliberate judgment, 
the sober second thought of the people. 

It is said that Jefferson and Washington had been discussing 
the wisdom of the bi-camera system— ^should there be a legis- 
lature with two chambers or with only one. Jefferson had 
maintained the wisdom of a single legislative chamber as in 
France. At supper he poured out his hot tea into a saucer. 
" Why," said Washington, '* did you do that ? " " To let the tea 
cool," said Jefferson. ''Quite right," said Washington, "and 
just so we need two legislative chambers to give the judgments 
of legislators a chance to cool." 

NECESSITY OP DIRECT LIMITATIONS. 

From the original nature of our government, what was not 
granted to the Federal authority it did not have. Those who 

* 12 Wallace, 484, 49o! 
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favored local government, therefore, took the side of a strict 
construction of what was granted. But there canae a time when 
that construction was considered to militate against the nation- 
ality of the government and the unity of the people, and then 
it went down. If those of us who seek limited and localized 
government — and I am one — would realize that state rights are 
but a means, and not an end, and would seek to restrain Congress 
by direct limitations, instead of by constitutional construction — 
just as the people of the great states have, of late years, further 
limited the powers of their legislatures — we might perhaps 
prevail better in our views. • 

OUR FORMALISM. 

But it is a peculiarity of English-speaking peoples to hold on 
to usages and forms after the reason for them has passed away. 
Our history and our law are full of illustrations of this. Look, 
for instance, at the preposterous manner in which we hold on to 
days of grace, generations after the reason for them and the 
use of them has ceased, and insist on making our most important 
contracts mean what they do not say; in having sixty days mean 
sixty-three or sixty-two days, or sometimes sixty-one days, but 
never what the contract says, and thus in keeping up a constant 
source of confusion and litigation and loss, to no possible advan- 
tage ; when one stroke of the pen to the effect that " days of 
grace are abolished," as in France, would have restored these 
contracts to their expressed meaning, and put an end to a per- 
petual source of doubt, vexation, and loss. 

By the way, let me say here, that it is just such reforms 
in the law that it seems to me might be fitly suggested by a 
national bar association. 

THE SUPREME COURT. 

But while I do not think the Supreme Court will have so 
many constitutional questions to consider, the importance of that 
court will not be diminished. On the contrary, the natural 
result of the consolidation of these states, and of the increase in 
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inter-state commerce, is to eDlarge both its jurisdiction and the 
number and importance of its decisions. It is already so over- 
taxed with causes as almost amounts to a denial of justice. 
Something ought to be done to relieve this. For myself, I see 
no great difiBiculty in affording the court relief, without either 
materially changing its jurisdiction, or the purposes for which 
it was oi^nized. But in some way such relief should be had. 
So we ought all of us to use our voice and inflaence to have 
the vacancies in that court filled by sound, able, high-minded 
lawyers. A man may have been a successful politician, and 
yet not make a competent and useful jadge, and viee versa. 
What we want upon that bench, of all things in the world, are 
pure, able, learned, experienced, and independent lawyers. 

tabby's services as chief- justice. 

I may not dwell upon Taney's services as Chief- Justice ; his 
decisions are too late, and we all of us consult them too fre- 
quently, not to be able to form our own judgment in respect of 
them. "Tak^i with those of the other judges of that court, 
they form a body of law, constitutional and otherwise, and in 
every department of the profession ui.5urpa«sed in the records 
of courts in the security which it gives to political, personal, 
and municipal rights." Tz*e reports during the twenty-eight 
years in which be presided in the co:;rt, give about three hun- 
dred of his (pinions. Of these only aeven are diAsenting opinions, 
and three of these are cases in admiralty turning upor* questions 
of fact. Indeed, there seem^, during all these years, to have 
been but twenty-six cases in which he differed from the court 
in its judgment, and in nearly every one of these cages he bad 
the concurrence in his di»*ect of two or three of his most etiii- 
nent feliow judges. 

And here let m^ Zfii, ic^\ one can hardly read Taney's 
opinions, particiarly in ca^ea ,-ke that of the CLarles Eirer 
Bridge, without realizing that — far from wantir^g, as Las lately 
been averted* — he, ir^deei, ^'.n^^.r yjw^As^ " that :::*:glt. 
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that unconscious sympathy with human progress, which in- 
duces a judge, while scrupulously adminstering existing law, to 
expand and advance and develop it commensurate with human 
needs.'* 

His associates have told us that his opinions were less 
numerous than they would otherwise have been, because he was 
absolutely free from vanity himself, and earnestly desirous of 
giving them all an opportunity of expressing their views. 

AND AT CIRCUIT. 

During all these yeai's he held the terms at his important 
circuit, and 'his learning and ability were not less conspicuous 
there than upon the appellate bench. It is related of him, that 
in most complicated and perplexing cases where counsel had 
spent weeks in preparing arguments and prayers for instructions, 
he would anticipate them by a statement to the jury so full, so 
accurate, so fair, disposing of every question connected with the 
case as to obviate their labors, and overwhelm them with sur- 
prise and admiration. 

He was prompt, too, in setting precedents, where proper. In 
a case before him for infringement of the copyright of a popular 
song, which was full of diflSculties as to how far the two airs 
differed, some experts insisting^bhey were identical, and others 
that they were substantially different, he had a professional 
singer sing the two songs to the jury that they might judge for 
themselves whether they were the same or not. 

AND IN PERFECTING THE PRACTICE. 

The business of the Supreme Court came from all parts of 
the country, and included the most diverse cases arising out of 
many systems of law, and under various modes of procedure — 
some at common law, some in chancery, some in admiralty, 
some under the civil law, and others under the special statutes 
of the United States. This diversity in the origin of causes, 
and of the systems under which they were presented, favored 
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that comprehensive and common sense view of questions, whether 
of pleading or of rights, which I think has, on the whole, always 
distinguished the Supreme Court. But the orderly conduct of 
such a diversified business, when the docket became crowded, 
was alike diflScult and important. Before Taney's time the 
practice had been somewhat loose and unsettled. He had a 
natural aptitude for reforming and perfecting it, and he reduced 
the system of practice of that court into a uniform and consistent 
whole, and until the day of his death wrote all the opinions upon 
such questions. 

THE rERSONAL REGARD FELT FOR TANEY. 

The Supreme Court had, from the beginning, been noted for 
the harmony and confidence and friendship which existed 
among its members, even while great diflPerences of opinion 
upon the questions before them prevailed. In the early times, 
when Washington was small and had few conveniences, the 
judges generally lived in the same quarters and dined together, 
and these dinners afforded an opportunity for consultation and 
friendly reunion. In the simplicity of those days, when the 
only indulgence was a bottle of Madeira in bad weather, Chief- 
Justice Marshall would, it is said, occasionally ask one of his 
associates to step to the window and see how the weather was, 
and when that judge, seeing everywhere a cloudless sky and a 
brilliant sunshine, was compelled to report that the day was 
fine, he would reply : " Well, our jurisdiction is so extensive 
that I am confident it must be raining within it somewhere to- 
day, and I think, on the whole, we will have our bottle of 
Madeira." And I have seen a note written by the Chief- 
Justice to the Clerk of the court, asking him to have a ham 
boiled by a following Thursday, in Maryland fashion, when the 
Chief-Justice would have one boiled in Virginia fashion, that, 
they might both be then submitted to the judges for discussion 
and decision. 

The changes and growth of the capital broke up this common 
mess of the court, but the cordial relations between its members 
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continued throughout all Taney's time. There was something 
about the man himself so winning and attractive as to make it 
impossible not to respect and love him. At the very end of 
his life, one who had been appointed marshal of the court 
against his wishes, remarked : " The Chief-Justice is the greatest 
and the best man I ever saw. I never was in his presence but 
that his courtesy and kind consideration made me feel that I 
was a better man for being in his presence." 

SLAVERY. 

Nothing would have seemed more unlikely, when Taney 
became Chief-Justice, than that his life would again be disturbed 
by political conflict. But he was fated to end his days in the 
midst of a civil war, following bitter political strife, in which 
he was a leading figure. 

When the vast territories which had been added to the 
national domain began to be settled it became necessary to 
organize and legislate for them. As regards these territories, 
whose early acquisition had not been foreseen, the fathers had 
made no settled provision. We, of the North, said these terri- 
tories are national property ; the nation has never established 
slavery in them ; freedom is their natural condition ; it is the 
only just condition — the only condition consistent with repub- 
lican government; these territories must be free. On the other 
hand, the South said these territories are indeed, the common 
estate of the nation, but by the national compact we are entitled 
to the full enjoyment of our property in all parts of the United 
States. Property in slaves existed in all the states when this 
government was founded. Because you of the North no longer 
care to own such property we are under no obligation to abandon 
it. Freedom is not the only natural condition, and negro 
slavery is not inconsistent with republican government. We 
must be sufiered.to take our property with us into these terri- 
tories. 

When men cannot agree upon the control of a thing, to divide 
it is the only compromise possible ; and as no line of division 



ANNUAL ADDRESS BY CLABKSON N. POTTER. 23 

to the Pacific could be agreed upon, it ioevitably followed that 
the North would insist upon the whole territory for freedom. 

Both parties attempted the colonization of Kansas, and dis- 
turbance and outrage and blood were the result. A portion of 
the North were prompt in announcing their intention of pro- 
tecting southern rights, and I think in this way largely misled 
the South and furthered the difficulties which followed. An- 
other portion were equally positive in their determination for 
freedom. It was hoped that this question might be settled by 
the compromise measures in Congress, and by the judgment of 
the Supreme Court. 

THE DEED SCOTT CASE. 

The question whether the negro was a citizen of the 
United States, and the right to reclaim fugitive slaves and 
to maintain slavery in the territories came before that court 
for its decision. The court decided in favor of the masters, 
and selected Judge Taney to write the opinion. In an his- 
torical review of the condition of the negro at the time the 
Constitution was adopted, he used the words: "They had for 
more than a century before been regarded as beings of an in- 
ferior order, and so far inferior, they had no rights which the 
white man was bound to respect." These words, " that the 
negro had no rights which the white man was bound to respect," 
were separated from the context and declared to be the senti- 
ments of the judge, and this brought upon him a storm of in- 
dignation for his cruelty and unchristian utterances, which was 
the more undeserved because of his own conduct in respect of 
slavery. He had long before manumitted all his own slaves; 
had never refused his professional aid to negroes seeking the 
rights of freedom ; he had even defended a person indicted for 
inciting slaves to rebellion at a time when the community were 
violently excited against the oflPeuder, and against Taney for 
his defence ; when pressed with the gravest business, he had 
been known to stop in the streets of Washington to help a negro 
3hild home with a pail of water; and he had uniformly conducted 
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himself to that unfortooate race with the greatest tdndDess, 
charity, and sympathy. 

The compromiae measures of Cocgress and the jodgment of 
the Supreme Court failed to settle th^e diSereoces. It was 
idle to argue that in the earliest English days there were slaves 
who had no rights ; if a stranger slew one his lord recovered 
the damage ; if his master killed him he was but a chattel the 
less, and that his descendants were slaves as well: "mine," said 
the early English proverb, "is the calf that is bom of my cow ;" 
that when Bichard 11. had promised to the rising, headed by 
Watt Tyler, they should be free. Parliament declared the king's 
grant " was null and void;" that " their serfs were their goods," 
and that the " king could not take their goods but by their con- 
sent;" that, in the time of Charles II. all the judges united in 
declaring negroes to be merchandise, liable to forfeiture like 
other goods; that years after our independence they were 
treated, in British statutes, as articles of merchandise along- 
side of rum and iron ; and that slavery existed in, and was 
recognized by the laws of every state when the constitution 
was formed ; and that there could be no higher law between 
parties than the terms of their agreement. 

To this it was answered — that where existing conditions 
could not be foreseen, general agreements could not prevail 
against natural right; nor was it possible to believe that when 
the fathers said all men were free and equal, they meant only 
white men; but that if they did, they had no power to bind their 
descendants forever to a doctrine so unjust. 

THE END OF SLAVERY. 

Accordingly, at the next presidential election the people de- 
clared against the Supreme Court construction, and elected a 
Congress and executive bound to overthrow it. 

The result was that the South then undertook to go out of a 
union in which their rights were, as they thought, refused, and 
this brought on the war. 
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The effort to extend slavery destroyed it. '' He that carries 
eggs," says the Chinese proverb, " must avoid controversies." 
The presence of armies necessarily set the slave himself free. 
Whatever else may happen in other conditions, and with other 
races, African slavery can never be restored. Just as gun- 
powder destroyed the feudal system, the physical changes in 
the country, the means of .instant cojnnuinication and rapid 
inter- transport, the trade and mechanical occupations of our 
day, are inconsistent with the existence of such an agricultural 
serfdom. Those who fear and those who hope — if there be such — 
for a restoration of negro slavery alike fear or hope in vain. 
Already there is a great gulf between it and us. Indeed, it is 
diflScult for us even now, and it will be impossible for our 
children to realize how intense and bitter was the strife over 
slavery. 

y TANEY's death. 

Near the very close of the war, in the eighty -eighth year of 
his age, Mr. Taney died/ No one can read his reported opin- 
ions ; the announcement of the Supreme Court on the occasion 
of his death; the eulogiums of the great counsel who practised 
before him ; the declarations of his associates, and, above all, of 
that great judge who had differed with him most — Mr. Justice 
Curtis — and the speeches* at the subsequent Bar Meeting, in 
Washington to establish a Taney fund, without being con- 
vinced that he was at once a pure, wise, and great man and 
jurist. /He was indeed a man of iron will, of undaunted cour- 
age; of absolute purity, of ripest learning, of largest powers, 
kindest charity, and loftiest patriotism. In the highest and 
best sense a Christian, a lawyer, and a gentleman. In the 
words of a quaint writer of the seventeenth century, it might 
be said of Taney — that while he lived he was the delight of the 
courts, the ornament of the bar, the glory of his profession, the 
terror of deceit, the oracle of his countrymen. /And when death 



* By Mr. Evarts, Mr. Garfield, Senator Carpenter, Senator Edmnnds, and 
others. 
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shall call such an one as he to the Bar of Heaven by a habeas 
corpus cum causis, he will find the Judge his advocate, non- 
suit the Evil One, obtain a liberate from all his infirmities, and 
continue still one of the long robe in glory. 

OUR PROFESSION. 

If I have dwelt upon the career of this great judge when I 
had 80 little new to tell, it is because ours is a profession whose 
labors and talents are expended for the most part upon the 
controversies of individuals and about transitory affairs. And 
yet it is of all professions the one most important to good gov- 
ernment and to just living. In our favored land, with its 
great natural advantages and its freedom from arbitrary gov- 
ernment, where individual rights are protected even against 
the government itself by fundamental laws, the administration 
of the law is that exercise of government which is at once the 
most frequent and most important. To it we must look for 
relief from injustice, for the preservation of personal rights, and 
for the protection of property. We may differ about political 
questions, about the nature of government, about public policy ; 
but for ourselves and our daily lives, what we most need, what 
is of the highest iniportance to each one of us, is a pure, just, 
wise, and fearless administration of the law. 

We cannot, then, too highly honor those who, by long life 
and great gifts and opportunities, have been permitted to adorn 
the administration of the law and our profession. We owe it 
to our high Calling, to the cause of good government and of 
right living, to see justice done to their services, to cherish 
their names, and to keep their memories green. 
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